CRITICAL REVIEW OF
THE HIGH COURT OF LAGOS STATE
(CIVIL PROCEDURE) RULES 2019
The Lagos State Judiciary recently introduced a
new High Court of Lagos State (Civil Procedure)
Rules 2019 (hereinafter referred to as the “2019
st
Rules”) which came into effect on January 31
2019. It also issued two (2) Practice Directions to
complement the 2019 Rules which are as follows:

(i)

Practice Direction No. 1 Expeditious
Disposal of Civil Cases 2019: the main
objective of this Practice Direction No.1
is to provide guidance for the timely
disposal of back-log cases within the
Lagos State Judiciary; and

(ii)

Practice Direction No.2 Pre-Action
Protocol 2019: the main objective of
this Practice Direction No.2 is to
provide a structure for pre-action
protocol within the Lagos State
Judiciary.

In our opinion, the purpose of the 2019 Rules as
stated above is quite commendable as it is geared
towards ensuring that the administration of justice
system in Lagos State meets international best
practices as far as adjudication is concerned.

(B)

This article highlights and reviews the
significant changes made by the 2019 Rules in
relation to the administration of justice in Lagos
State.

SCOPE OF THE 2019 RULES

The scope of the 2019 Rules covers all civil
proceedings instituted within the Lagos State High
Court including all part heard matters.
st

(A)

It is worth mentioning that, effective from 31
January 2019, the Lagos State High Court (Civil
Procedure) Rules 2012 (hereinafter referred to as the
“2012 Rules”) no longer applies to new and part
heard matters in civil proceedings.

PURPOSE OF THE 2019 RULES

According to the Chief Judge of Lagos State,
Honourable Justice Opeyemi Oke, the reform
introduced by the 2019 Rules was necessary to
“facilitate total justice delivery by ensuring speedy
dispensation of justice and the restoration of
public confidence in [the] judicial system”.

©

The preamble to the 2019 Rules also states that the
purpose of 2019 Rules is to “facilitate the just and
expeditious resolution of civil matters, and to
secure simplicity in procedure, fairness in
administration, efficient and speedy dispensation
of justice”.

ENFORCEABILITY OF THE
OVERRIDING OBJECTIVES
– ORDER 2

Summarily, the overriding objectives of the 2019
Rules are to ensure that there is fair dealing in all
civil proceedings; and also to achieve efficiency in
terms of time and resources expended in the
adjudication of civil matters. The use of Alternative
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Dispute Resolution (ADR) mechanism by parties is
also made mandatory where the court considers it
appropriate.

not be struck out and the judge can make an order
allowing the claimant to file the missing
document(s), whereas other judges took a
contrary view. However, these conflicting views
have now been clarified by virtue of the 2019
Rules. Accordingly, failure to file any of the
frontloaded documents amounts to a nullity abinitio (from the beginning), whether or not such
documents have been accepted by the Registry.

Hitherto, the overriding objectives were contained
in the preamble to the 2012 Rules which created a
bit of confusion as to the enforceability of the
overriding objectives. The confusion stemmed from
the fact that ordinarily, a preamble can only be used
to interprete an unclear provision. Therefore, where
the main provisions were clear and unambiguous,
the overriding objectives will not apply. Perhaps, in
a bid to finally resolve the confusion, the overriding
objectives were moved from the preamble into the
operational part of the 2019 Rules - specifically
Order 2.

In our opinion, this technicality is capable of
being exploited by unscrupulous persons or
defendants who seek to waste the time of the court
and significantly delay the adjudication process
which is against the spirit and intent of the
overriding objectives. We envisage a situation
whereby parties raise preliminary objections on
the basis that some documents were not
frontloaded. If such cases are struck out, the
claimants will have to commence the process all
over thereby causing such claimants unnecessary
delay and additional costs. We believe that the
best way to go is for the courts to take the view
such inadvertence is a mere technicality which
can be rectified without the case being struck out.
This is in line with the spirit and intent of the
overriding objectives.

While we applaud the efforts of the Lagos State
Judiciary to clear up the confusion encountered in
the past, it remains to be seen how the overriding
objectives will create an enforceable right in
practice.

(D)

NULLITY AB-INITIO (WRIT OF
SUMMONS) – ORDER 5 RULE 1(3)

Where an action is commenced by a Writ of
Summons, it is compulsory to accompany such Writ
with the following documents (hereinafter referred
to as “frontloaded documents”):

(i)
(ii)
(iii)
(iv)
(v)
(vi)

(E)

Statement of Claim;
List of witnesses to be called at the trial;
Written statement on oath of the witnesses
except witnesses on subpoena;
Copies of every document to be relied on at
trial;
Pre-Action Protocol Form 01; and
Copies of every document to be relied on at
trial.

NULLITY AB-INITIO
(ORIGINATING SUMMONS)
– ORDER 5 RULE 5

The 2019 Rules further stipulates that an action
instituted by Originating Summons must be
accompanied with a Pre-Action Protocol Form 01
as well as all the necessary documents prescribed
by the Practice Direction No.2 of 2019. Failure to
comply with this requirement nullifies the action.
Please see our analysis in (D) above in relation to
the issues which may arise in this regard.

Previously, under the 2012 Rules, failure to provide
one or more of the frontloaded documents
mentioned above at the time of filing the Writ of
Summons entitled the Registry of the Lagos State
High Court to refuse to accept the Writ of Summons
until such documents were provided. The provision
under the 2012 Rules created conflicting views in
the past as some judges were of the opinion that as
long as the Registry had accepted the documents
and the matter has been assigned to a judge, it should

(F)

INDORSEMENT OF EMAIL
ADDRESS AND TELEPHONE
NUMBER BY CLAIMANT/
LEGAL PRACTITIONER
– ORDER 6 RULE 6

The 2019 Rules makes it compulsory for a
claimant (where he sues in person) or his legal
practitioner to state his telephone numbers and e-
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mail address on any originating process.

will have to determine when such an order for
substituted service is made. However, the step is
indeed commendable but it remains to be seen how
this provision will work in practice.

Based on our experience, we have observed that
lawyers already do this in practice. However, for the
avoidance of any doubt, it is important for the 2019
Rules to reiterate this position.

(G)

(H)

SUBSTITUTED SERVICE BY
ELECTRONIC MEANS – ORDER 9
RULE 5(1)

INCREASE IN DEFAULT FEES –
ORDER 11 RULE 5 AND ORDER 48
RULE 4

Perhaps in line with the spirit and intent of the
overriding objectives, the 2019 Rules increased the
penalty fees for any defendant who fails to enter an
appearance within the stipulated time from N200:00
under the 2012 Rules to N 1000:00 under the 2019
Rules for each day of default.

In an event where personal service of an originating
process cannot be effected, the court may make an
order for substituted service by electronic means.
We are aware that this is similar to the provision
under the High Court Civil Procedure Rules of
England and Wales 1998 (as amended) which
allows for service through electronic means.
However, the High Court Rules of England and
Wales goes further to provide that the serving party
(most likely the bailiff of the court) must ensure that
the email address of the party to be served has no
limitation in receiving such documents by emails
such as document format and size. Further, the
Rules of England and Wales also stipulates that the
party to be served or its solicitors must have agreed
to receive such documents by electronic means and
must have provided an email address for service,
which would then dispense with the need to serve
the hard copies of such documents.

Further, when a judge or any rule of the 2019 Rules
directs that a party should take a particular step
within a prescribed time, failure to do so attracts a
penalty of N1000 for each day such party is in
default of the rule or order. Previously, under the
2012 Rules, the same default attracted a fine of N
200 for each day in default.
One reason for such drastic increase in default fees is
to curb the general perception of tardiness among
lawyers in the prosecution of cases.
While we welcome every attempt to ensure the
speedy dispensation of cases, we believe that for
these provisions to be fully effective, there must be a
corresponding duty imposed on the judges to ensure
that cases are heard timeously and efficiently
without unnecessary adjournments.

However, the 2019 Rules did not make any of the
clarifications contained in the High Court Rules of
England and Wales. While we do applaud the
intention behind this Order 9 Rule 5(1) as we note
that it is in response to the current realities of
modern times, we envisage that there will be a
number of issues that will arise in practice,
particularly in relation to the proof of service. In
fact, we can already think of a few questions which
may arise. For instance, how will the defendant
acknowledge receipt of the originating processes?
What will happen in a situation where such a
defendant deletes the email and argues that he never
received any originating process? From which
email address will the originating processes be sent
– court's or claimant's? How will the court ascertain
that it was indeed the defendant who acknowledged
the receipt of the originating processes and not
someone else? Will there be an electronic signature?
All these are some of the questions that the court

(I)

DILIGENT PROSECUTION OF
CASES – ORDER 34

This is a new provision under the 2019 Rules and the
aim is to ensure the diligent prosecution and timely
disposition of cases. It allows the judge having
conduct of a case, to expedite proceedings where it
appears to him that there has been laxity in the
prosecution of the case. Parties, together with their
Counsel, may be summoned by the judge to explain
the reason for the delay and thereafter, the judge may
make any order as he deems fit and as the
circumstances of the case may require. When a
matter is pending in court and no proceeding is held
or application filed in that case for a period of 12
months, Order 34 Rule (3) obligates the judge to
strike out such case.
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While we believe that this provision is in line with
the overriding objectives of the 2019 Rules, we are
of the opinion that it must be balanced with an
obligation on the judges to work within stipulated
timelines to ensure the speedy dispensation of cases.

(J)

resident in Nigeria will need to show that his claim
falls under one of the categories of cases which
qualify for fast track.
Order 60 of the 2019 Rules also stipulates that
matters involving or relating to the revenue of Lagos
State government, in which the government or any of
its agencies are being sued also qualify for the fast
track procedure as set out under Order 59 of the 2019
Rules.

MAXIMUM PAGES FOR WRITTEN
ADDRESSES – ORDER 35 RULE 3

The 2019 Rules has also stipulated that the written
address of any party must not exceed twenty (20)
pages and a reply on point of law must not exceed
five (5) pages except with the leave of the court.

In our opinion, the fast track procedure is not an
entirely new or innovative concept. Nevertheless, we
welcome this initiative as it further reinforces the
commitment of the Lagos State Judiciary to dispense
with cases timeously. In relation to revenue matters
qualifying for fast track, we believe that this
development is not unconnected to the recent move
by both the federal and state governments to
aggressively pursue the collection of taxes within the
country. While this provision is commendable, the
2019 Rules seems silent on the consequences for
failure to dispense with cases within nine (9) months
from the date of commencement. Therefore, the jury
is still out as to whether cases under fast track can and
will in fact be determined within nine (9) months
from the date of commencement.

We are firmly in support of this provision as it
enables lawyers sharpen their writing skills and
state their arguments succinctly. It also enables the
judges read the processes quickly and efficiently.
However, the 2019 Rules did not state the font size
and/or line spacing that should be used as it is
possible to squeeze in several words using a smaller
font size and with single line spacing.

(K)

FAST TRACK PROCEDURE
– ORDERS 59 AND 60

Order 59 sets out the procedure for instituting an
action under fast track. The main aim of the fast
track procedure is to ensure that cases are decided
within nine (9) months from the date of
commencement. While this is not an entirely new
concept under the 2019 Rules, Order 59 seeks to
streamline the cases which qualify for fast track.
They are as follows:

(i)
(ii)

(iii)

CONCLUSION
Without any doubt, the 2019 Rules is an
improvement on the 2012 Rules and this is indeed
commendable. However, there are certain issues
(some of which have been highlighted above) which
will require further clarifications in order to prevent
the 2019 Rules from encountering the same
ambiguity faced under 2012 Rules. Most of those
issues will only begin to unfold as we go along in the
use of the 2019 Rules. However, all stakeholders
(particularly the judges and lawyers) must brace up
to shun every attempt to use the 2019 Rules as a tool
to delay the adjudication process based on
technicalities. Instead, there must be a desire to
uphold the spirit and intent of the overriding
objectives of the 2019 Rules.

Actions commenced by Writ of Summons;
Claim or Counter-claim for liquidated
monetary relief of a sum not less than
N100,000,000.00 (One Hundred Million
Naira only); or
Claim involving a mortgage transaction,
charge or other securities

Perhaps, it is worth mentioning that previously
under the 2012 Rules, an action involving a foreign
national or a person not resident in Nigeria for a
liquidated monetary claim qualified for fast track
regardless of the amount involved. However, this
has been removed under the 2019 Rules and as it
stands now, such foreign national or person not

For further information on this article, please
contact Adekunbi Ogunde at kunbi@wemimoogunde.com and Oluwaseun Fadairo at
seun@wemimo-ogunde.com
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